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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): MJ MAAKE (“complainant”) v OLD MUTUAL 

SUPERFUND PROVIDENT FUND (“first respondent”) AND OLD MUTUAL LIFE 

ASSURANCE COMPANY (SOUTH AFRICA) LIMITED (“second respondent”) 

  

[1] INTRODUCTION 

 

1.1 This complaint concerns the distribution of a death benefit following the 

death of Mr MD Hutamo (“the deceased”). 

 

1.2 The complaint was received by this Tribunal on 14 November 2012. A 

letter acknowledging receipt thereof was sent to the complainant on                   

31 January 2013. On the same date, a copy of the complaint was 

dispatched to the respondents affording them an opportunity to file 

responses by 4 March 2013. On the same date, a response was 

received from the first respondent. On 20 June 2013, further 

submissions were received from the first respondent.   
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the cousin of the deceased who was a member of 

the first respondent by virtue of his employment with TotalGaz Southern 

Africa (Pty) Ltd until he passed away on 1 May 2010.  

 

2.2 After the deceased passed away, a death benefit in the amount of 

R124 822.01 became available for distribution. The first respondent’s 

board of management identified seven dependants, three of whom are 

alleged to be the deceased’s children. It is common cause between the 

parties that the two children bearing the deceased’s surname are his 

biological children. However, there is a dispute about the parentage of 

the other three children. The alleged marriage between the deceased 

and Ms Kgatle is also a matter of dispute.  The first respondent’s board 

of management was satisfied about the dependency of all seven alleged 

dependants and accordingly made an allocation to all of them but the 

deceased’s sister, namely Julia Mmakgogo Hutamo.  

 

2.3 The complainant requests this Tribunal to investigate the matter. 

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved at the exclusion of the deceased’s sister 

from the distribution of the death benefit. He made the following 

submissions: 

 

3.1.1 The deceased had two biological children with Ms Kgatle and another 

woman, namely Hutamo Modibe and Fortune Hutamo. He paid child 

maintenance for the latter pursuant to a court order.  
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3.1.2 In his capacity as the representative of the Hutamo family, the 

complainant objects to the allocation made to Sharon Ramafolo, Walter 

Ramafolo and Modjadji Ramafolo. These children were not the biological 

children of the deceased and had their own father who has since passed 

away. They were not adopted and neither were they financially 

dependent on the deceased.  

 

3.1.3 The affidavit submitted by Ms  Rosina Motshiane Kgatle  purporting to be  

evidence of a customary marriage between her and the deceased is a 

fabrication and was not corroborated by the deceased’s family. There is 

further no documentation in support of any lobola paid to her family. The 

complainant submits that criminal proceedings have been instituted 

against Ms Kgatle.  

 

3.1.4 The complainant made reference to the resolution of the first 

respondent’s board of management. Essentially, the board explained to 

the complainant its factual and legal considerations in allocating the 

benefit.  

 

3.1.5 The complainant submits that in view of the first respondent’s allocation 

of the deceased’s death benefit to people who were not dependant on 

the deceased, the remaining one third should be allocated to the 

deceased’s sister as she was dependant on him and has custody of the 

deceased’s child.   

 

3.2 The complainant requests this Tribunal to investigate the first 

respondent’s incorrect allocation of the deceased’s death benefit and 

order the first respondent to pay the deceased’s sister a portion thereof.   

 

[4] RESPONSE 

 



 

 

4 

4.1 The first respondent made an exposition of the law governing the 

distribution of death benefits as a background to this complaint. Some of 

the legal provisions traversed by the first respondent are repeated below. 

 

4.2  The first respondent submits that before distributing the death benefit, its 

board of management conducted a thorough investigation. The 

investigation revealed that the deceased was married to Ms Kgatle by 

customary rites. In accepting the existence and validity of the marriage, 

the board of management relied on an affidavit deposed to by Ms Kgatle. 

The affidavit is corroborated by a letter written by a third party. The 

respondent further submits that it was satisfied that in addition to Ms 

Kgatle, her four children were also dependent on the deceased. The first 

respondent further submits that in addition to Ms Kgatle’s affidavit, it 

placed reliance on a next-of-kin form signed by the deceased in 2004. 

The said form records Ms Kgatle and the four children as the spouse and 

children of the deceased respectively.  

 

4.3  The first respondent further submits that in making its decision it relied 

on the bona fides of Ms Kgatle absent any evidence in rebuttal thereof. 

However, the first respondent further submits that the complainant’s 

objection to its allocation was deliberated on by the trustees and they 

were satisfied that their decision was correctly made.  

 

4.4 The first respondent submits that the death benefit was allocated in the 

following proportions: 

 

  Ms MR Kgatle (customary wife) -  25% 

  Sharon Ramafolo (child) - 16% 

  Fortune Hutamo (child) -  24% 

  Walter Ramafolo - 15% 

  Modjadji Ramafolo - 10% 

  Modibe Hutamo (child) - 10% 

[5] DETERMINATION AND REASONS THEREFOR  
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5.1 The issue for determination is whether or not the first respondent’s board 

of trustees correctly allocated the death benefit among the identified 

beneficiaries.  

 

5.2 The payment of any benefit that is due to a member of a fund is        

 regulated by the fund’s rules (see Tek Corporation Provident Fund  & 

Another v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E) and the Ac 

 

5.3 The distribution of a death benefit is governed by section 37C of the Act. 

Section 37C of the Act gives the board a wide discretion to distribute a 

death benefit amongst the beneficiaries of the deceased in a manner and 

proportion that is just and equitable.  

 

5.4 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and finally 

to decide on the most appropriate mode of payment of the benefit 

payable. Their duties in this regard were summarised in Sithole v ICS 

Provident Fund and Another [2000] 4 BPLR 430 (PFA), at paragraph 24 

and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 

 

 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future earning 

capacity potential. 

 

  In making their decision, trustees need to consider all relevant 

information and ignore irrelevant facts. Further, the trustees must not 

rigidly adhere to a policy or fetter their discretion in any other way. 
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 5.5 In the instant case, the dependency of the deceased’s sister is common 

cause. It is further common cause between the parties that the 

deceased’s two biological children, namely Fortune Hutamo and Modibe 

Hutamo were dependant on him. It is the dependency of Ms Kgatle and 

her three children that is in dispute.  

 

 5.6  In its response, the first respondent has made a thorough exposition of 

the legal provisions governing the distribution of death benefits, most of 

which are repeated above. The first respondent further sets out the facts 

it considered in allocating the death benefit. However, the first 

respondent has not shown how the law as it has expounded on was 

applied on the specific facts of the death benefit claim before them.  

 

 5.7 The first respondent submits that after a thorough investigation, its board 

of management was satisfied that Ms Kgatle was the deceased’s 

customary wife. This Tribunal finds that the board misdirected itself in 

reaching this conclusion for reasons set out below. 

 

 5.8 The first respondent’s board of management placed an unduly high 

probative value on the affidavit deposed to by Ms Kgatle. This affidavit 

goes no further than to state that she was married to the deceased by 

customary rites hence there is no marriage certificate. In her affidavit, Ms 

Kgatle does not allege the requirements necessary to constitute a valid 

customary marriage.  In terms of section 3(b) of the Recognition of 

Customary Marriages Act, 120 of 1998, a valid customary marriage must 

be negotiated and entered into or celebrated in accordance with 

customary law.  

 

  

5.9 Section 1 in turn defines customary law as; 
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   “customs and usages traditionally observed among the indigenous African peoples of 

South Africa and which form part of the culture of those peoples” 

 

 5.10 It follows that the marriage would have been negotiated and celebrated 

with the deceased’s family, which negotiation and celebration the 

complainant on behalf of the deceased’s family denies, neither does Ms 

Kgatle allege it.  

 

 5.11  Further the assertion by Ms Kgatle that there is no marriage certificate 

owing the marriage being one concluded by customary rites is bad in 

law. Section 4 of the Recognition of Marriages Act provides that: 

 

     “4  Registration of customary marriages  

     

(1) The spouses of a customary marriage have a duty to ensure that their 

marriage is registered. 

(2) Either spouse may apply to the registering officer in the prescribed form for 

the registration of his or her customary marriage and must furnish the 

registering officer with the prescribed information which the registering 

officer may require in order to satisfy himself or herself as to the existence 

of the marriage. 

(3) … .” 

 

 5.11 Most pertinent to this complaint is sub-section (5)(a)- (b) which provides 

as follows: 

 

  “(5)(a)  If for any reason a customary marriage is not registered, any person who 

satisfies a registering officer that he or she has a sufficient interest in the matter 

may apply to the registering officer in the prescribed manner to enquire into the 

existence of the marriage. 

 

  (b)   If the registering officer is satisfied that a valid customary marriage exits or 

existed between the spouses, he or she must register the marriage and issue a 

certificate of registration as contemplated in subsection (4) (own underlining).”  

 5.12 The first respondent submits that in the absence of evidence in rebuttal 

of Ms Kgatle’s affidavit, its board of management relied on her bona fides 
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and accepted her uncontroverted version. The first respondent further 

submits that when it received the complaint, it referred same to its board 

of management which further deliberated on the allocation having regard 

to the complaint. The crisp issue therein raised by the complainant was 

that Ms Kgatle was never married to the deceased and she had no 

children with him. In support of his complaint, the complainant states that 

no lobola was paid for her. The first respondent further submits that 

notwithstanding the complainant’s objections, its board of management 

was satisfied that the benefit was correctly allocated. The contradiction in 

the first respondent’s submissions in this regard is self-evident. 

Furthermore, the first respondent has not provided any evidence to show 

what the board’s considerations were in accepting Ms Kgatle’s version 

over the complainant’s version.  

 

          5.13  In accepting Ms Kgatle’s affidavit at face value, the board lost sight of the 

fact that an affidavit does not prove the truth of its contents, necessarily. 

It is a sworn statement the deponent to which is criminally liable should 

she be found to be lying. This Tribunal takes cognisance of the usages in 

investigating death benefits. Affidavits submitted by claimants are hardly 

ever verified except by collecting similar ones deposed to by purportedly 

independent parties. In the instant case it was no different. To 

corroborate Ms Kgatle’s affidavit, the respondent’s board of management 

relied on a letter written by a third party, one A Mkauli. The letter is 

stamped by a traditional authority. There is no foundation laid for the 

competence of Mkauli to attest to the existence of the marriage between 

the deceased and Ms Kgatle. The first respondent offered conflicting 

accounts about the identity of Mkauli. It initially submitted that he or she 

is a relative of Ms Kgatle and later identified him or her as an 

independent third party.  Therefore to the extent that Ms Kgatle’s 

dependency flowed from her purported marriage to the deceased, this 

Tribunal rejects that she was so dependent.  

 5.14  There are no facts set out in Ms Kgatle’s affidavit and the first 

respondent’s response from which factual dependency can be inferred. It 
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follows that Ms Kgatle’s claim to the deceased’s death benefit stands 

and falls by her allegation of marriage. Accordingly, this Tribunal finds 

that the respondent’s board of management erred in finding that Ms 

Kgatle was dependant on the deceased either in fact or in law.  

 

 Children  

 

 5.15 The complainant submits that Ms Kgatle’s three children were not 

fathered by the deceased and do not bear his surname. He alleges that 

they were children of a third party who is also deceased. That said 

children do not bear either the deceased’s or Ms Kgatle’s surname is 

material and has not been explained. By the first respondent’s own 

admission, the complainant’s objection regarding the four children came 

to the attention of its board of management. To establish the parentage 

of these children the board relied on a form provided to it by the 

deceased’s employer. This form is not a beneficiary nomination form but 

“a next-of-kin form in case of an emergency”. It was purportedly signed 

by the deceased on 22 December 2004, six years before his death. No 

evidence was submitted to show how the signature on the form was 

authenticated as being that of the deceased. But for this form, there is no 

further link between the deceased and his alleged children. Further, the 

children’s surnames are not mentioned in the form, otherwise the 

variance between the deceased’s, Ms Kgatle’s and the children’s 

surnames would have been glaringly obvious. The trustees could have 

availed themselves of various ways of establishing the parentage of 

these children, including requesting their unabridged birth certificates 

which would show both their biological parents. 

 

           5.16  The link between the deceased and the four children, with which the 

board was satisfied as to award them 41% of the death benefit, is at best 

tenuous. This Tribunal finds that the board erred in accepting these 

children as the deceased children on the strength of an emergency form. 

As is the case with Ms Kgatle, no evidence has been submitted about 
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their factual dependency. Therefore this Tribunal finds that they were not 

factually dependant on the deceased. 

 

  5.17 In the circumstances, had the board of management of the first 

respondent not allocated the death benefit to Ms Kgatle and her children, 

there would have been enough money to allocate to the deceased’s 

sister. Furthermore the deceased’s children, the dependency of whom is 

not in dispute, would have received a larger benefit. The appropriate 

relief is that which has the effect of placing the dependants in the 

position they would have been in had the board exercised its duties 

properly.  

 

[6] ORDER 

6.1 In the result, the order of this Tribunal is as follows: 

   

6.1.1 The decision of the board of management to allocate the death 

benefit to Mrs Kgatle and her three children is hereby set aside; 

and  

 

6.1.2 The first  respondent is ordered to allocate the full death benefit 

among the deceased’s two biological children and his sister less 

any amount already paid to them, within four weeks of this 

determination.  

 

DATED AT PRETORIA THIS 26TH DAY OF JUNE 2013 

 

 

        

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 


